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OPINION

Crew One Productions, Inc. (“Crew On€e’) coordinates technical staffing for concert and
entertainment eventsin Chattanooga and Nashville, Tennessee, and Atlanta, Georgia. 1n 1998, the
Tennessee Department of Labor and Workforce Development (*DLWD”) conducted an audit of
Crew One to determine Crew One's compliance with Tennessee's Employment Security Law.
DLWD initidly limited itsaudit to 1998, theyear Crew Oneindicated it had begunto employ people
in Tennessee. The DLWD determined Crew One’ stage handswere employees and not independent
contractors, and that Crew One accordingly was liable for Tennessee state employment taxes. The
DLWD assessed taxes of $9,409.43.

Crew Onerequested aredetermination. It argued that it had obtained section 530 relief from
federal employment taxes pursuant to the Federal Revenue Act of 1978, and wasentitled to aparallel
exemption from state employment taxes. DLWD determined that the federal section 503 provision
did not bind the state. Upon further investigation, DLWD discovered that Crew One had begun
employing personnel in Tennessee in 1995. DLWD accordingly determined that Crew One was



liable for past employment taxes, plus interest, for the years 1995 through1999. This totaled
$48,164.53. The DLWD continues to assess Crew One for employment taxes.

On May 2, 2000, Crew One filed a complaint for recovery of state employment taxes and
determination of liability in the Tennessee Claims Commission. Crew One initially requested a
factual determination that theworkersat i ssuewereindependent contractors. The State contendsthat
Crew One withdrew this request, and that the parties stipulated that the only issue before the
Commission was whether section 530 applies to Tennessee state taxes. Crew One submits that it
did not stipulate that its workers were not independent contractors.

Following atrial on January 9, 2003, the claims commission found in favor of Crew One.
TheCommissioninterpreted Tennessee Code Annotated 8§ 50-7-104(b) asrequiring thestateto apply
federal tax law. It accordingly held Crew One was not liable for Tennessee state empl oyment tax.
The commissioner thus entered judgment for Crew One, ordering the State to return al funds paid
under protest by Crew One and awarding Crew One post judgment interest of ten percent. The State
now appedls.

| ssue Presented
The parties present the following issue for review by this Court:

Whether the Tennessee Claims Commission erred in holding that the State
isrequired under Tenn. Code Ann. 8§ 50-7-104(b) to relieve an employer from state
employment tax liability if the employer has obtained Section 530 relief from federal
employment tax liability.

Standard of Review

Our review of adirect appeal from the claims commission is governed by the Tennessee
Rulesof Appellate Procedure. Tenn. CodeAnn. 89-8-403(a)(1)(1999); Beare Co. v. Tennessee, 814
SW.2d 715, 717 (Tenn. 1991). The issue presented in this appeal is an issue of law. Thus, our
review is de novo with no presumption of correctness afforded to the trial court. Guy v. Mut. of
Omaha Ins. Co., 79 SW.3d 528, 534 (Tenn. 2002).

Section 530

Section 530isasafeharbor provisionfound at 26 U.S.C. § 3401 Note." Section 530 protects
an employer from employment tax liability resulting from retroactive reclassification of itsworkers

1Section 530 of Pub.L. 95-600, asamended Pub.L.96-167, 8 9(d), Dec. 29, 1979, 93 Stat. 1278; Pub.L . 96-541,
81, Dec. 17, 1980, 94 Stat. 3204; Pub.L. 97-248, Title 11, § 269(c)(1), (2), Sept. 3, 1982, 96 Stat. 552; Pub.L. 99-514,
82, Title XVII, 8 1706(a), Oct. 22, 1986, 100 Stat. 2095, 2781; Pub.L. 104-188, Title |, § 1122(a), Aug. 20, 1996, 110
Stat. 1766.
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as employees by the IRS where the employer had a reasonable basis to treat its workers as
independent contractors. Thus, even where aworker may be determined to be an employee under
the common law test, if the employer had a reasonable basisto treat the worker as an independent
contractor, section 530 shields the taxpayer from federal employment tax liability for those tax
periods. H.R. Conf. Rep. No. 100-1104, val. 11 (1988). The section provides:

(a) Termination of certain employment tax liability.--

() In general .--If--

(A) for purposes of employment taxes, the taxpayer did not treat an individual asan
employee for any period, and

(B) inthe case of periods after December 31, 1978, all Federal tax returns (including
information returns) required to be filed by the taxpayer with respect to such
individual for such period arefiled on abasis consistent with the taxpayer'streatment
of suchindividual asnot being an employee, then for purposes of applying suchtaxes
for such period with respect to the taxpayer, theindividual shall be deemed not to be
an employee unless the taxpayer had no reasonable basis for not treating such
individual as an employee.

(2) Statutory standards providing one method of satisfying the requirements of
paragraph (1).--For purposes of paragraph (1), ataxpayer shall in any case be treated
ashaving areasonabl e basisfor not treating anindividual asan employeefor aperiod
if the taxpayer's treatment of such individual for such period was in reasonable
reliance on any of the following:

(A) judicia precedent, published rulings, technical advice with respect to the
taxpayer, or aletter ruling to the taxpayer;

(B) a past Internal Revenue Service audit of the taxpayer in which there was no
assessment attributable to the treatment (for employment tax purposes) of the
individuals holding positions substantially similar to the position held by this
individual; or

(C) long-standing recognized practice of a significant segment of the industry in
which such individual was engaged.

(3) Consistency required in the case of prior tax treatment.--Paragraph (1) shall not
apply with respect to the treatment of any individual for employment tax purposes
for any period ending after December 31, 1978, if the taxpayer (or a predecessor) has
treated any individual holding a substantially similar position as an employee for
purposesof theemployment taxesfor any period beginning after December 31, 1977.

(4) Refund or credit of overpayment.--If refund or credit of any overpayment of an
employment tax resulting from the application of paragraph (1) is not barred on the
date of the enactment of thisAct [Nov. 6, 1978] by any law or rule of law, the period
for filing aclaim for refund or credit of such overpayment (to the extent attributable
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to the application of paragraph (1)) shall not expire before the date 1 year after the
date of the enactment of this Act [Nov. 6, 1978].

(b) Prohibition against regul ationsand rulings on employment status.--No regul ation
or Revenue Ruling shall be published on or after the date of the enactment of thisAct
[Nov. 6, 1978] and before the effective date of any law hereafter enacted clarifying
the employment status of individuals for purposes of the employment taxes by the
Department of the Treasury (including the Internal Revenue Service) with respect to
the employment status of any individual for purposes of the employment taxes.

(c) Definitions.--For purposes of this section--

(1) Employment tax.--The term 'employment tax' means any tax imposed by subtitle
C of the Internal Revenue Code of 1986 [formerly |.R.C.1954, section 3101 et seq.
of thistitle].

(2) Employment status.--The term 'employment status means the status of an
individual, under the usual common law rules applicable in determining the
employer-empl oyee relationship, as an employee or as an independent contractor (or
other individual who is not an employee).

(d) Exception.--This section shall not apply in the case of an individua who,
pursuant to an arrangement between the taxpayer and another person, provides
services for such other person as an engineer, designer, drafter, computer
programmer, systems analyst, or other similarly skilled worker engaged in asimilar
line of work.

(e) Specia rulesfor application of section.--

(1) Noticeof availability of section.--An officer or employee of the Internal Revenue
Service shall, before or at the commencement of any audit inquiry relating to the
employment statusof oneor moreindividualswho perform servicesfor thetaxpayer,
provide the taxpayer with a written notice of the provisions of this section.

(2) Rulesrelating to statutory standards.--For purposes of subsection (a)(2)--

(A) ataxpayer may not rely on an audit commenced after December 31, 1996, for
purposes of subparagraph (B) thereof unless such audit included an examination for
employment tax purposes of whether the individual involved (or any individual
holding a position substantially similar to the position held by the individual
involved) should be treated as an employee of the taxpayer,

(B) inno event shall thesignificant segment requirement of subparagraph (C) thereof
be construed to require areasonabl e showing of the practice of more than 25 percent
of the industry (determined by not taking into account the taxpayer), and
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(C) in applying the long-standing recognized practice requirement of subparagraph
(C) thereof--

(1) such requirement shall not be construed as requiring the practice to have
continued for more than 10 years, and

(if) a practice shall not fail to be treated as long-standing merely because such
practice began after 1978.

(3) Availahility of safe harbors.--Nothingin thissection shall be construedto provide
that subsection (a) only applies where the individual involved is otherwise an
employee of the taxpayer.

(4) Burden of proof.--

(A) In general .--1f--

(I) ataxpayer establishes a prima facie case that it was reasonable not to treat an
individual as an employee for purposes of this section, and

(i1) the taxpayer has fully cooperated with reasonabl e requests from the Secretary of
the Treasury or his delegate,

then the burden of proof with respect to such treatment shall be on the Secretary.
(B) Exception for other reasonable basis.--In the case of any issueinvolving whether
the taxpayer had a reasonable basis not to treat an individual as an employee for
purposes of this section, subparagraph (A) shal only apply for purposes of
determining whether the taxpayer meets the requirements of subparagraph (A), (B),
or (C) of subsection (8)(2).

(5) Preservation of prior period safe harbor.--1f--

(A) anindividual would (but for the treatment referred to in subparagraph (B)) be
deemed not to be an employee of the taxpayer under subsection (a) for any prior
period, and

(B) such individual is treated by the taxpayer as an employee for employment tax
purposes for any subsequent period,

then, for purposes of applying such taxes for such prior period with respect to the
taxpayer, the individual shall be deemed not to be an employee.

(6) Substantially similar position.--For purposes of this section, the determination as
to whether an individual holds a position substantially similar to a position held by
another individual shall include consideration of the relationship between the
taxpayer and such individuals.

26 U.S.C. § 3401 Note.
Following an audit of Crew Onein Georgiafor the 1993 tax year, in March 1997, the Internal

Revenue Service (*IRS’) notified Crew One: “[t]he decision has been made to afford section 530
relief to Crew One Productions as it relates to the reclassification of its workers.” Crew On€e's

-5



argument, aswe perceiveit, isthat this1997 letter affording it section 530 protection for thetax year
1993 isevidencethat Crew Onewould berelieved from liability for federal unemployment taxesfor
the tax years at issue here, 1995 through 1999. Crew One further asserts that the language of
Tennessee Code Annotated 88 50-6-102 and 104, stating that Tennessee’ sEmployment Security Law
isconstrued “in pari materia’ with federal law, requires Tennessee to relieve Crew One of liability
for Tennessee employment taxes where it would be relieved from liability for federal employment
taxes under section 530. Crew One asserts that section 530 is a codified section of the Federd
Revenue Act of 1978, and that Tennessee must provide a parallel safe harbor provision.

We must begin our anaysis with a discussion of section 530. First, section 530 is a
“nickname” for asafe harbor provision foundinanoteto 26 U.S.C. 8 3401. WG&L Tax Dictionary
(2002). Itisnot part of the Federal Unemployment Tax Act (“FUTA™) codified at 26 U.S.C. § 3301
through 8 3311. Further, contrary to Crew One’s assertion, section 530 remains a note following
26 U.S.C. 83401. Itisnot acodified section of the Internal Revenue Code. Ahmed v. United States,
147 F.3d 791, 795 n.4 (8" Cir. 1998).

Second, section 530 does not provide an exemption from federal employment taxes. Seeid.
Rather, it provides a safe harbor to protect employers from liability for back federa employment
taxesresulting from retroactive reclassification by the IRS of the employer’ sworkers as employees
where the employer, in good faith, had a reasonable basis to treat the workers as independent
contractorsand fulfilled tax filing requirements. Seeid. at 797; Professional Samplers, Inc. v. South
Carolina Employment Sec. Comm'n, 513 S.E.2d 374, 377 (S.C. Ct. App. 1999)(internal citations
omitted). The Small Business Job Protection Act of 1996 (Pub.L. 104-188, August 20, 1996, 110
Stat. 1755) reversed the IRS position that adetermination that the worker is an employee and not an
independent contractor must be made before section 530 could apply. Staff of Joint Committee on
Taxation, Present Law and Issues Relating to Classification of Workers as Employees or
Independent Contractors, 23-96 (Jnt. Comm. Print 1996); 14 Stand. Fed. Tax Rep. (CCH) 133,502,
133,538.026. However, the language of the section itself providesrelief only in those cases where
an employer erroneously has classified employees. Ahmed, 147 F.3d at 797.

Third, section 530 relief is available only where the employer did not treat the worker as an
employeefor theparticular tax period; treated similarly situated workers consi stently asindependent
contractors; filed al required federal tax returnsin amanner consistent with such treatment; had a
reasonable basis for not treating the worker as an employee. 1d. Examples of areasonable basis
include judicia precedent; aprior IRS determination; alongstanding, recognized practice within a
significant segment of the industry. Section 530(a)(2)(A)(B)(C), 26 U.S.C. § 3401 Note. Section
530 relief will not apply if the employer did not timely file the appropriate federal Form 1099 with
respect to the workersinvolved. Rev. Proc. 85-18, 1985-1 C.B. 518 (1985).

Fourth, section 530 applies on a periodic basis. Section 530(a)(1)(B), 26 U.S.C. § 3401
Note; see Ahmed v. United States, 147 F.3d 791, 797 (8" Cir. 1998). It does not “confer eternal
immunity from employment tax liability.” Ahmed, 147 F.3d at 797. It simply providesasafe harbor
for those discrete periods in which the employer reasonably treated a worker as an independent
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contractor. Id. Modificationsto section 530 pursuant to the Small Business Jobs Protection Act of
1996 provide that section 530 relief may be available for prior tax periods where the employer
subsequently has changed its treatment of its workers. Section 503(e)(5)(A)(B), 26 U.S.C. § 3401
Note.

Fifth, the affording of section 530 relief is not a determination that an employer’ s workers
are independent contractors and not employees. Although section 530 does not require a prior
determination by the IRS that workers are employees, it provides relief only to employers who
erroneoudly classify their workers asindependent contractors. Ahmed, 147 F.3d at 797. Therefore,
reliance on an afford of section 530 to support a contention that the IRS has determined that an
employer’ sworkersareindependent contractorsmust fail. SeeJug’ sCatering, Inc. v. IndianaDep't
of Workforce Dev., Unemployment Ins. Bd., 714 N.E.2d 207, 209 (Ind. Ct. App. 1999). Moreover,
section 530 providesasafe harbor only for federal employment tax purposes. It doesnot affect other
consequences of the reclassification of workers under the common law standard. Rev. Proc. 85-18,
1985-1 C.B. 518 (1985).

We find it interesting that the entire course of proceedings in the trial court, and the
arguments on appea to this Court, presume that Crew One has obtained, or would be entitled to,
section 530 relief by the IRS for the tax periods in question here, namely 1995 through 1999.
However, nothing in the record supportsthis presumption. Crew One’' sargument that it fallswithin
the federal safe harbor provision is premised on a 1997 letter from the IRS applicable only to the
1993 tax year. Crew One refers usto no evidence in the record which would support afinding that
Crew One had obtained section 530 relief for the tax years 1995 through 1999; that the IRS
determined Crew One’ sworkerswereindependent contractors; or that Crew One continues, properly
or improperly, to rely on section 530 protection.

Clearly, Crew Onewasrelieved of liability for 1993 federal employment taxeswhenthe IRS
afforded it section 530 relief “asit relate[ d] to thereclassification of itsworkers’ pursuant to an audit
of Crew One' s1993filings. Asnoted, prior to 1996, the IRS position was that a determination that
thetaxpayer’ sworkerswere employeeswas necessary for section 530 to apply. We observethat the
IRS granted Crew One section 530 relief by letter of March 1997, but pursuant to an audit of Crew
Onefor the 1993 tax year. Crew One cites usto nothing in the record which would indicate whether
the IRS reclassified Crew One' s workers as employees and granted section 530 relief for 1993, or
merely determined Crew Onewas protected under section 530 without making such adetermination.
The 1997 letter from IRS to Crew One, however, refersto the “reclassification of itsworkers.” |If
the IRSin fact reclassified Crew One’ s workers as employees rather than independent contractors,
unless Crew One successfully appeaed such reclassification, Crew One would no longer have a
reasonable basisto treat its workers as independent contractors.

The question of whether the IRS did or would afford Crew One section 530 protection for

tax years 1995 through 1999 for federal employment tax purposes has not been raised by the State.
Moreover, whether Crew One would qualify for section 530 protection from liability for federal
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taxes for these tax periods is not within the jurisdiction of this Court. The question raised by the
parties, at the trial level and in this Court, is whether, assuming Crew One currently is within the
gambit of section 530 protection, Tennessee must provide parallel relief from state employment
taxes. Weread the State' s argument as conceding, or at least not disputing, that Crew One would
be protected by section 530 at the federa level for tax years 1995 through 1999, and accordingly
address the state law question decided by the claims commission and raised in this appeal.

Tennessee Unemployment Security Law

The state law issue raised and argued by the partiesin this Court, aswe perceiveit, hastwo
distinct elements. First, according to the language of Tennessee Code Annotated § 50-7-102 and §
104(b), is Tennessee required to provide a safe harbor provision parallel to the federal safe harbor
provision provided by section 530? Second, if Tennessee must provide a safe harbor provision
parallel to section 530, isit bound by an RS determination affording thetaxpayer federal section530
relief?

Beforetrial, Crew One madetwo stipulations. First, Crew Onestipulated “that all stagehand
workers at issue in this case may or may not be determined to be employees subject to
unemployment insurance coverage under theusual common law test and[,] therefore, withdrawsany
request inits[clomplaint for a determination that its stagehands are independent contractors under
common law.” Second, Crew One stipulated that its complaint was “now limited to only two (2)
issues, specifically: (1) whether 8530 of the 1978 Revenue Act appliesin this case; (2) if 8 530 of
the 1978 Revenue Act appliesin this case, are the Tennessee operations of Crew One Productions,
Inc. within the purview of it?’

The Tennessee Claims Commission determined that section 530 would bind the state, and
that Crew One was not liable for Tennessee employment taxes for 1995 through 1999. The
commissioner held that Tennessee Code Annotated 8 50-7-104(b) “says that a federal Internal
Revenue Service 530 determination is binding on the state of Tennessee. ...” The commissioner
further interpreted the Code as indicating “[w]€ re going to make the law so that the Feds do what
we do and we do what the Feds do. Their law applies to us. Our law applies to them.” The
commissioner did not, however, engage in an analysis of whether, assuming the Tennessee Code
implicitly provided asafe harbor provision identical to section 530, Crew One would be entitled to
such relief for tax years 1995 through 1999. Further, assuming an IRS determination affording
section 530 relief would obligate the State to provide like relief, the commissioner did not engage
in an analysis of whether the IRS had afforded Crew One section 530 relief for tax years 1995
through 1999. Thecommissioner’ sjudgment assumesthat since Crew One had obtai ned section 530
relief for thetax year 1993, it would be within the purview of section 530 for tax years 1995 through
1999, and that the State was bound to provide the samerelief.

Initsbrief to this Court, the State submits “[a]fter finding that 8 530 did not bind the State,

it (the DLWD) held that Crew Onewasnot entitled to relief from state empl oyment taxesbased upon
its 8 530 relief from federal employment taxes.” Moreover, the issue as phrased by the State is
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whether the State must afford relief commensurate to section 530 where the taxpayer had been
granted section 530 relief by the IRS. Thus the State appears not to argue that Crew One has not
obtained section 530relief for 1995 through 1999. The State submitsonly that the Stateisnot bound
to provide parallel relief.

Crew One, however, arguestwo pointsto this Court. First, that the language of Tennessee's
Employment Security Law, as codified at Tennessee Code Annotated 88 50-7-101 through 714,
stating that the chapter be read “in pari materia’ with federal law, requires Tennessee to provide a
safe harbor provision parallel to section 530. Second, Crew One asserts that this Court is being
asked to engage in a“federal analysisto determineif an alternate basis exists upon which relief []
may or may not [] be available’ to Crew One. Crew One contends “[t]his Court doing such an
analysis must certainly find that the taxpayer, Crew One Productions, Inc., complieswith [s]ection
530 and that does, under federal law, providean aternate basisof relief.” Crew OnecitesBeare Co.
v. Tennessee, 814 S.W.2d 715 (Tenn. 1991), as standing for the proposition that “[t] his can be the
only thing that the Supreme Court of Tennessee meant and intended in 1991 in construing Tenn.
Code Ann. 50-7-404.”

We first address the Tennessee Supreme Court’ sholding in Beare. Asaninitial matter, we
disagreewith Crew Onethat the Beare court’ sanalysis of Tennessee Code Ann. 8 50-7-404 isin any
way determinativein thiscase. We further disagreewith Crew One’ s assertion that the Beare court
adopted the position that relief under section 530 provides alternate relief from Tennessee
employment taxes.

As in the present case, the Tennessee Claims Commission in Beare determined that the
taxpayer’s workers must be treated as independent contractors for Tennessee employment tax
purposes because they were so treated for federal purposes. Beare Co., 814 SW.2d at 717. The
issue addressed by the Tennessee Supreme Court on appeal, however, was not whether section 530
provided aternate relief, but whether Beare' s workers were properly classified as independent
contractors or employees. 1d. The court held Beare' sworkers were independent contractors under
the common law rules of Tennessee Code Annotated 8§ 50-7-207(b)(2)(B). 1d. at 720. Accordingly,
the Beare court did not engagein an anaysisof whether federal law would providean aternatebasis
forrelief. 1d. Moreover, wenotethat the Beare court undertook an independent analysis of whether
Beare’ sworkers were properly classified as independent contractors under the Tennessee code. It
did not hold that a federal determination of the status of Beare's workers would be binding in
Tennessee, or that Tennessee must provide a safe harbor provision parallel to section 530.

ThestatecitesJug’' sCatering, Inc. v. Indiana Dep’t of WorkforceDev., 714 N.E.2d 207 (Ind.
Crt. App.)(transfer denied), and Professional Samplers, Inc. v. South Carolina Employment Sec.
Comm'n, 513 S.E.2d 374 (S.C. Ct. App. 1999), as persuasive authority that Tennesseeis not bound
by a section 530. We note, however, that the Indiana statutes examined by the court in Jug's
Catering specified that the Indiana Code conferred “all the rights and benefits which are conferred
under the provisions of 42 U.S.C. 501 through 504, 42 U.S.C. 1101 through 1109, 26 U.S.C. 3301
through 3311, and 29 U.S.C. 49 et seq., and the amendmentsthereto.” Jug’'s Catering, 714 N.E.2d
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at 210. Section 530 simply is not within any of the provisions specified by the Indiana Code. Id.
at 211. InProfessional Samplers, moreover, the question addressed by the court was whether South
Carolina’ s employment tax statute was preempted by federal law. Professional Samplers, 513
S.E.2d a 376. The Professional Sampler’s court determined the federal unemployment law does
not prevent a state from providing broader unemployment insurance coverage. 1d. at 378. The
court further noted that the FUTA does not require states to conform their unemployment coverage
to federal law. 1d. (quoting Salem Coll. & Acad., Inc., v. Employment Div., 695 P.2d 25, 29 (Or.
1985)(en banc)). Neither Jug’s Catering nor Professional Sampler’s, however, addressed state
statutory provisionsasbroad asthe*in pari materia’ language containedin Tennessee’ sEmployment
Security Law.

Weturn, therefore, to whether the“in pari materia’ language of Tennessee Code Annotated
88 50-7-102(b) and 104(b) indicate legislative intent to include a safe harbor provision paralld to
section 530. This Court's primary objective when construing a statute is to effectuate the purpose
of thelegidlature. Lipscombv. Doe, 32 S.W.3d 840, 844 (Tenn. 2000). Insofar aspossible, theintent
of thelegidature should be determined by the natural and ordinary meaning of thewordsused in the
statute, and not by a construction that is forced or which limits or extends the meaning. Id.
Likewise, the Court must seek to ascertain the intended scope of the statute, neither extending nor
restricting the scopeintended by thelegislature. Satev. Morrow, 75 SW.3d 919, 921 (Tenn. 2002).
The Court's interpretation must not render any part of the statute "inoperative, superfluous, void or
insignificant." 1d. (quoting Tidwell v. Collins, 522 SW.2d 674, 676-77 (Tenn.1975)). Rather, the
Court construes statutory provisions within the context of the entire statute, giving effect to the
statute’ s over-arching purpose. Merrimack Mut. Firelns. Co. v. Batts, 59 SW.3d 142, 151 (Tenn.
Ct. App. 2001). Courts must construe a statute reasonably, bearing in mind its objective, the harm
it seeksto avoid, and the purposes it seeks to promote. Vossv. Shelter Mut. Ins. Co., 958 S.W.2d
342, 345 (Tenn. Ct. App.1997).

Section 50-7-102 declares the legislature’ sintent in enacting the employment security law.
The section provides:

(@) Asaguideto theinterpretation and application of this chapter, the public policy
of this state is declared to be as follows: economic insecurity due to unemployment
IS a serious menace to the health, moras and welfare of the people of this state.
Involuntary unemployment is, therefore, a subject of general interest and concern
which requires action by the genera assembly to prevent its spread and to lighten its
burden which now so often falls with crushing force upon the unemployed worker
and such worker's family. The achievement of social security requires protection
against this greatest hazard to our economic life. This can be provided by
encouraging employers to provide more stable employment and, by the systematic
accumulation of funds during periods of employment, to provide benefitsfor periods
of unemployment, thus maintai ning purchasing power and limiting the serious social
consequencesof poor relief assistance. Thegeneral assembly, therefore, declaresthat
initsconsidered judgment the public good and genera welfare of thecitizens of this

-10-



state require the enactment of this measure, under the police powers of the state, for
the compul sory setting aside of unemployment reservesto be used for the benefit of
persons unemployed through no fault of their own.

(b) This chapter is to be construed in pari materia with the provisions of
Interna Revenue Code, 8§ 3303(a)(1), as amended, and is to be construed in
accordance with the construction placed on the Interna Revenue Code sectionto the
extent such construction is relevant thereto, it being the intent of the general
assembly that the provisions of this chapter were adopted with the intent to conform
with the provisions of the Interna Revenue Code, and further that it was the intent
of the general assembly to enact the remaining portions of this statute which arein
conformity with the provisionsof the Internal Revenue Code, if someportionsof this
chapter should be declared not to meet the requirements.

Tenn. Code Ann. § 50-7-102(1999).

Section 50-7-104 declares the legislature’ s intent to conform to federal law. The section
provides:

(a) If thetax imposed by 88 3301-3308 of the Internal Revenue Code of 1954, or any
amendments thereto, or any other federa tax against which premiums under this
chapter may be credited, has been amended or repeal ed by congress, or hasbeen held
unconstitutional by the supreme court of the United States, with the result that
premiums hereunder, or amajor portion thereof, may no longer be credited against
such federal tax, then no further premiums hereunder shall be made.

(b) Thischapter isto be construed in pari materiawith the provisions of the
federal Unemployment Tax Act, thefederal Social Security Actand any other related
federal law as it or they have been or may be amended and is to be construed in
accordance with the construction placed on such actsto the extent such construction
isrelevant thereto, it being the intent of the general assembly that the provisions of
this chapter were adopted with the intent to conform with the provisions of such
federal laws, and, therefore, any section, paragraph, clause or portion of this chapter
that shall be declared by lawful authority not to conform to such lawsor law shall be
void and of no effect, and, further, that it istheintent of the general assembly to enact
the remaining portions of this chapter which are in conformity with the relevant
provisions of such federal law or laws if some portions of this chapter should be
declared not to conform with the federa requirements.

(c) If any federa law or laws or any portions of such law or laws or
amendmentsthereof effectively requiring state unemployment compensation lawsto
cover services performed in the employ of governmental employersreferredtoin 8
50-7-207(b)(3) should berepeal ed by congress or held unconstitutional by any action
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of the supreme court of the United States, no further premiums or paymentsin lieu
of premiums shall be made by such employers, and such services will no longer be
considered covered by this chapter.

Tenn. Code Ann. § 50-7-104 (1999).

We disagree with Crew One’ s assertion that construing Tennessee' s Employment Security
Law “inpari materia” with federal law mandatesaholding that Tennessee must include asafe harbor
provision parallel to section 530. First, Tennessee Code Annotated § 50-7-102(b) specifiesthat the
chapter isto be construed in pari materiawith I.R.C. 8 3303(a)(1), and that the Tennessee chapter
was adopted with the intent to conform to the Internal Revenue Code. As noted, section 530 is
neither part of the FUTA nor a codified section of the Internal Revenue Code. Thus, Crew One's
argument based on Tennessee Code Annotated 8 50-7-102(b) must fail.

Second, Tennessee Code Annotated § 50-7-104(b) clearly mandates that the provisionsin
chapter 50 must conform to the federal law “to the extent such construction is relevant thereto.”
Thus, sectionswhich areincluded in the chapter must not conflict with federal law. Wedo not agree
with Crew One, however, that reading the chapter “in pari materia’ with the federal provisions
requires Tennessee to grant a provision parallel to section 530, or to engage in an anaysis to
determine whether ataxpayer would be entitled to relief under section 530. Assuming, arguendo,
that anote to a codified section of the Federal Code should be construed as a* provision of federal
law,” we agree with the State that Tennessee’ s employment security law need not incorporate every
aspect of the federa provisions to be in conformity with the federal acts.

Generaly, if two actsare construed “in pari materia’ and one act includesprovisionsomitted
from the other, the omitted provisions will be applied to both acts unless that provision is
inconsistent with the purposes of the act. Gatesv. Long, 113 SW.2d 388, 392 (Tenn. 1938). In
Tennessee, it is primarily the legidature that determines public policy. Alcazar v. Hayes, 982
S.W.2d 845, 851 (Tenn.1998). Wherethelegislature has enacted a statute that addresses the subject
in question, then the public policy reflected therein prevails. Hyde v. Hyde, 562 SW.2d 194, 196
(Tenn.1978).

The purpose of Tennessee's Employment Security Law is to guard against “economic
insecurity due to unemployment (which) isaserious menaceto the health, moralsand welfare of the
peopleof thisstate.” Tenn. Code Ann. 8 50-7-102(a)(1999). Thus, the statuteis designed to protect
workerswho are involuntarily unemployed. Smmonsv. Traughber, Comm'r of the Tenn. Dep’t of
Employment Sec., 791 S.W.2d 21, 24 (Tenn. 1990). Enacted by thelegislature pursuant to the police
powers of the state, the Employment Security Law declares that the public welfare requires
encouraging employersto provide stable employment and that unemployment reserves be set aside
for the benefit of those who becomeinvoluntarily unemployed through no fault of their own. Tenn.
Code Ann. 8 50-7-102(a)(1999). The courts in Tennessee, therefore, construe unemployment
compensation statutes liberally in favor of the employee. Weaver v. Wallace, 565 S.W.2d 867, 869
(Tenn. 1978).
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The purpose of the United States Congress in developing section 530, however, was to
“alleviatewhat was perceived asoverly zeal ous pursuit and assessment of taxesand penaltiesagainst
employers who had, in good faith, misclassified their employees as independent contractors.”
Ahmed v. United Sates, 147 F.3d 791, 796 (8" Cir. 1998)(quoting Boles Trucking, Inc. v. United
States, 77 F.3d 236, 239 (8" Cir. 1996)). In such cases, the employer becameliablefor employment
tax liabilities which he had failed to withhold and pay even where the worker (now reclassified as
an employee) had paid self-employment and income taxes. Staff of Joint Committee on Taxation,
Present Law and Issues Relating to Classification of Workers as Employees or Independent
Contractors, 23-96 (Jnt. Comm. Print 1996). Section 530 was designed as atemporary measureto
give Congress an opportunity to resolve complicated worker classification issues. Id. Originaly
scheduled to expireat theend of 1979, section 530 wastemporarily extended twice? and permanently
extended by the Tax and Equity Fiscal Responsibility Act of 1982.2 1d. Thus section 530 was a
remedial measure designed to address problems particular to IRS enforcement of federa law.

Section 530 relief isnot availablein al cases, moreover. 1d. Section 530(d) provides: “this
section shall not apply in the case of an individual who, pursuant to an arrangement between the
taxpayer and another person, provides services for such other person as an engineer, designer,
drafter, computer programmer, systemsanalyst, or other similarly skilledworker engagedinasimilar
line of work..” 26 U.S.C. 8§ 3401 note. The common-law test is used to determine whether such
individuals are employees or independent contractors. Staff of Joint Committee on Taxation,
Present Law and Issues Relating to Classification of Workers as Employees or Independent
Contractors, 23-96 (Jnt. Comm. Print 1996). Section 530 is not part of afedera act, but a note
thereto. It isnot an exemption or exception, but arelief provision afforded particular instances.

We agree with Crew Onethat the Tennessee legislature clearly intended that Tennessee law
conform to relevant portions of the federal employment tax provisions. Further, the legislature
provided that any portion of the Tennessee provisionswhich did not conformto thefederal law shall
be void and of no effect. Tenn. Code Ann. 8 50-7-104(b)(1999). However, the legislature did not
mandate that Tennessee provide every relief available at thefederal level. Itisdifficult toimagine,
moreover, how the State could apply every temporary provision enacted by Congress to address
problems particular to federal enforcement, particularly where such provisions are not federal acts
or amendments thereto, but notes following afedera code section.

Thepolicy behind Tennessee’' sEmployment Security Law isto protect workersin Tennessee
from involuntary unemployment. The statute contains no safe harbor provision parallel to section
530, and thisfederal provision does not further Tennessee public policy asdefined by the Tennessee
legidature. Tennessee, therefore, isnot bound to provide liability protection paralel to section 530
for state employment tax purposes. Accordingly, Tennesseeis not bound by afederal section 530
determination.

2See Pub.L. 96-167; P.L. 96-541.

3Pub.L. 97-248.
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We hold Tennessee Code Annotated 88 50-6-102 and 104 do not mandate a safe harbor
provision paralle to section 530. Thus, Tennesseeisnot required to relieve an employer from state
employment tax liability when the employer has obtained section 530 relief from federal
employment tax liability. We accordingly reverse the judgment of the Tennessee Claims
Commission.

Classification of Crew One' s Workers

The State asserts that Crew One has stipulated, for the purposes of this lawsuit, that its
workersareto be considered employees. The State further submitsthat Crew One does not dispute
the determination by DLWD that Crew One's workers are employees and not independent
contractors. Crew One contends it made no such stipulation.

Crew One made two stipulations. First, that its stagehand workers “may or may not be
determined to be employees . . . under the usual common law test.” It, therefore, “[withdrew] any
request in its[clomplaint for a determination that its stagehands are independent contractors under
common law.” Second, Crew One stipulated that its complaint accordingly was limited whether
section 530 applied in this case and whether, if so, Crew One was within its purview.

We agree with Crew Onethat it did not stipulate that its stagehand workers are employees
under the common law test. However, Crew One withdrew its claim in the Claims Commission
requesting adetermination that itsworkersareindependent contractors. It did not withdraw itsclaim
for aredetermination of its employment tax liability, but relied on protection under section 530.

Although wedisagreewith the Statethat Crew Onestipul ated that itsworkersare empl oyees,
Crew Onewithdrew the classificationissuefromthislawsuit. Thus, thedetermination of theDLWD
that Crew One's Tennessee workers are employees and not independent contractors is no longer
chalenged by Crew One. Crew One accordingly is liable for Tennessee employment taxes as
assessed by the DLWD.

Conclusion
Inlight of theforegoing, thejudgment of the Tennessee Claims Commissionisreversed. The

determination of the DLWD accordingly isreinstated. Costsof thisappeal aretaxedtothe Appellee,
Crew One Productions, Inc.

DAVID R. FARMER, JUDGE
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